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THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  C.R. No.05/2015.  

 

Petitioner   :  Sri Dilip Shill. 

                               Vs 

Opp. Party      :  State of Assam 

Dates of hearing   :  29.08.2015. 

Date of Judgment   : 09.09.2015 

For the petitioner   :  Sri P. Sutradhar, Advocate.  

For the Opposite party     : Sri B. Das, Advocate. 

 

J U D G M E N T 

 

 

1. This is a petition u/S 399 of the Cr.P.C filed by petitioner by revising the 

order passed by Ld. JMFC, Udalguri in the Zimma petition No. 446/15 vide 

order dated 11.08.2015. 

 

2. It has been submitted that the elder brother Arjun shill of petitioner 

was murdered by miscreants by inflicting sharp instrument causing him 

grievous cutting injury upon his body on 29.06.15 at Tangla. Accordingly an 

FIR was filed by one of another brother  of petitioner before the O/C Tangla 

P.S., which was registered vide Tangla PS case No. 73/15, u/S 326 IPC. The 

injured however succumbed to injuries for which another Section i.e u/S 302 

IPC was added later on. 

 

3. It is further submitted that the deceased owned and possessed a Hero 

Honda Supper Splendor bike, being registration No. As-27-5760 which was 

found near the place of occurrence. The I/O during the investigation seized the 

said bike and keep at police station. 
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4. On last 31.07.2015 the petitioner filed a petition being No. 446/15 before 

the Hon’ble S.D.J.M at Udalguri with a prayer for giving custody of the seized 

vehicle. The ld. S.D.J.M (S) Udalguri was pleased to pass an order for make 

over the petition for disposal to the JMFC, Udalguri Dr. N.C Bhuyan. 

 

4. The Hon’ble J.M.F.C Udalguri upon received of the petition was pleased to 

call for a report from the I/O of the case. Accordingly the I/O submitted a 

report, stating that the vehicle was no more required for investigation purpose 

and the vehicle may be given zimma to the registered owner, on execution of 

bond of  Rs 50,000/- (Fifty Thousand). Being aggrieved by the said order this 

revision was preferred by petitioner on the following grounds among the 

others:- 

 

(A) The Ld. Magistrate is erred in law and facts in passing the impugned order. 

(B) The registered owner of the vehicle was the victim himself who is already 

died and a dead person cannot take zimma of the vehicle.   

(C) The petitioner being brother of the victim is the best person entitled to take 

zimma of the vehicle in place of his deceased brother. 

(D) The informant Ranjit Shill though is another one brother of the petitioner 

he has no any objection in giving zimma of the vehicle to the petitioner. 

(E) Unless the petition is allowed to take zimma of the vehicle, the vehicle is 

likely to be damaged for lack of maintenance. 

  

5. I have heard the ld. Counsel for both parties.  

 

6. Ld. counsel for petitioner submitted that ld. JMFC, Udalguri committed 

grave mistake in passing the order by giving zimma of the seized vehicle to 

Registered owner as Registered owner  is no more in this world to execute the 

bond.  

7. On the other hand ld. P.P., Udalguri  submitted that ld. JMFC, Udalguri 

has rightly passed the order. So, there is no any reason to interfere upon the 

order.  
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8. To fortify his argument the ld. counsel submitted the following case 

law:-  

(i) Sri Swapan Dam Vs Sri Golap Chand Gupta/others reported in (1988) 

1 GLR 459. 

 

9. Keeping in mind the rival submission submitted by ld. counsel for both 

sides, I am going to dispose the case as follows.  

                

10. I have thoroughly perused the whole case record. 

 

POINT FOR DETERMINATION 

11. The point for decision in the revision is that whether ld. JMFC, Udalguri 

has passed the impugned order dated 11.08.2015 is an order error on the face 

of record or irregular or un lawful not according to provision?  

 

REASONS, DECISION AND REASONS FOR DECISION: 

12.  At the outset I would like to see the provision u/S 451 Cr.P.C.  In the 

impugned order passed while the petitioner/ revisionist filed a petition for 

zimma of the seized bike u/S 451 Cr.P.C. for custody.  

 13. The provision is such – 

“When any property is produced before any Criminal Court during any inquiry 

or trial, the Court may make such order as it thinks fit for the proper custody 

of such property pending the conclusion of the inquiry or trial, and, if the 

property is subject to speedy and natural decay, or if it is otherwise expedient 

so to do, the Court may, after recording such evidence as it necessary, order it 

to be sold otherwise disposed of. 

Explanation:- For the purpose of this Section, “property” includes:- 

(a) Property of “any kind” or document which is produced before the Court 

or which is in its custody, 

(b) any property regarding which an offence appears to have been 

committed or which appears to have been used for the commission of 

any offence. 

14. Section  451 does not empower the court to pass orders  

about the seizure of any particular property. It empowers the court to 
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pass orders about property of any kind or document produced in court or 

in custody of court,-whether or not any offence appears to have been 

committed respecting such property or such property may have been 

used for the commission of an offence, as the use of "any property" in 

the opening clause and explanation added to the section makes it clear. 

This section thus, includes all the classes of property as has been 

specifically mentioned in the following s 452 (1). Ss 451-459 deal with 

the powers of courts in the matter of disposal of property. Under which 

section the order is to be passed depends upon the circumstances in 

which the property was seized or produced. Both ss 451 and 452 deal 

with cases which have actually come up before the court in an inquiry or 

trial, but while s 451 enables the court to provide for interim custody of the 

goods pending the conclusion of inquiry or trial, s 452 provide for the 

disposal after inquiry or trial is over.  

15. In  the case of Jalal-ud-Din, 1978 Cr. LJ (NOC) 250 (Gau), it has 

been held – 

“The power is limited to property of any kind or document produced 

before the court or in custody of court. Magistrate as no jurisdiction to 

direct disposal of property without production before him, physical or 

symbolical.” 

16. In the present case  the registered owner of the vehicle is no more as he 

was murdered and that is why the aforesaid case is arises.  

 

17. In Kaushalya Devi Agarwala or others Vs Hari Prasad Agarwala and others 

1981 CrLJ NOC 101 (para-2), held that – 

 

“Certificate of registration of truck is a statutory document and the right which 

follows from registration is pertinent and the important element for disposal of 

question relating to custody u/S 451 Cr.P.C.”     

 

18.  In para 9 of  Swapan Dam Vs Golap Chand Gupta, the Hon’ble High 

Court pleased to held that – 

“ Situated this I am of the opinion, that in passing an order for custody of a 

motor vehicle under Section 451 Cr.P.C. the Court should not treat such vehicle 
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as  ordinary “ chattels personal”. Ordinarily the registered owner is the right 

and correct person to whom the custody of the vehicle has to be entrusted. 

However, the Court should also take into consideration while making an interim 

order for custody of a motor vehicle as to who should be best person to make 

use of the vehicle pending conclusion of the enquiry and trial.  

 

19.  Coming to the present case the Ld. JMFC after perusal of the record 

and the report of the Investigating officer passed the aforesaid custody order 

by giving zimma to the registered owner of the said seized bike. No doubt 

registered owner of the motor bike was killed by miscreants, hence, the 

aforesaid Tangla Ps case No. 73/15 u/S 326 IPC added Section 302 IPC is 

arises. 

 

20. In the petition filed by Dilip Shill being No. 446/15 dated 31.07.2015 

petitioner simply stated that he is the brother of the victim. Said petition is 

silent as to (i) Who is the actual registered owner, (ii) Whether the victim has 

any wife or son and daughter, (ii) Whether the other brother and sisters or any 

legal heirs of the victim has no any objection in grating the interim zimma of 

the aforesaid seized vehicle to the petitioner.  

     

21. In such circumstances aforesaid order dated 11.08.2015 passed by JMFC, 

Udalguri in disposing the zimma petition No. 446/15 cannot be stated to be 

passed illegally, unreasoned order and erred in law and fact, hence nothing is 

required to interfere   in the aforesaid order. Hence dismissed the revision.  

 

22.  It may be mentioned that during the hearing of this revision, the 

revisionist has filed an affidavit stating that the petitioner and other one legal 

heir has no objection in giving zimma of the aforesaid vehicle to the petitioner.   

 

23.  It may be mentioned that, the aforesaid affidavit was shown to have 

been signed by deponent on 29th August 2015. The ld. Advocate has also 

identified the deponents on 29th August 2015, but it is surprised the same was 

notarized on 28.08.2015 i.e. before one day of putting signature by the 

Deponent. However, at this stage of revision, I do not have jurisdiction to 
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entertain such affidavit. Such types of affidavit may be filed by the party before 

the Ld. Magistrate who has disposed the zimma petition. The revisionist may 

take such step before the Ld. CJM Udalguri. Taking such view this revision 

petition is disposed of.  

 

24.    Given under my hand and seal of this court on this the 09th day of 

September, 2015. 

 

                                                                   (A.K.Borah) 

                                                  Sessions Judge, 

                                                         Udalguri, Assam. 

Dictated and corrected by me 

and each page bears my signature. 

 

         (A.K.Borah) 

       Sessions Judge, 

       Udalguri, BTAD 

 


